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Name
Address 1
Address 2
Date...
Dear …
European Social Fund (ESF) 

Priority 1 or 2
Project Title: 
Reference No: 
1. I am pleased to inform you that the East of England Development Agency as a Co-financing Organisation for the European Social Fund 2007-2013 through an open and transparent tendering process has approved your tender for a grant under Priority 1 from ESF. We now offer [name of organisation] a Grant of [£…] towards eligible expenditure for the Project on the terms set out in this letter.
2. The Grant is offered on the terms of:

(a) this letter (including its Schedules); and

(b) the attached Standard conditions of Grant;

3. The Project consists of:

(a) the carrying out of the Project Activities fully described in the tender submission but which can be briefly described as the delivery of the …..? … ESF Project.
(b) the achievement of the Targets/ Outcomes contained in Schedule 1 to this Grant Offer Letter, which will further the objectives  of the relevant ESF Priority of the ESF Regional Framework (www.esf.gov.uk/regions/regional_esf_frameworks.asp) and EEDA ESF Co-financing Plan (www.eeda.org.uk/esf).

4. Payment of the Grant will be in accordance with the Expenditure Profile contained in Schedule 2 to this Grant Offer Letter and also in accordance with the Standard Conditions.
5. The Key Milestone Dates of the Grant are:

	
	Milestone 
	Date

	a)
	The Start Date being the earliest date expenditure incurred by you in relation to the Project can be Eligible Expenditure
	         1st January 2011

	b)
	The Anticipated Completion Date being the date by which you anticipate that you will have achieved [practical] Completion of the Project Activities.
	31st December 2011

	c)
	The End Date being the final date upon which the Agency shall make any payment of Grant to you.
	31st March 2012


6. For the purpose of clause 5 of the Standard Conditions the ESF claim period will be quarterly.
7. The principal contact for this project in the Agency is Vikki Spittles, 01223 231014. In any correspondence please quote the project reference number ….
8. If you wish to receive the Grant for the support of the Project and you are willing to comply with the Standard Conditions [and the Project Specific Conditions], please sign the acknowledgement form on both the original and duplicate of this Grant Offer Letter and return one copy to me. Please do not detach the Acknowledgement from the Grant Offer Letter and keep both attached to the Schedules, the Standard Conditions and any amending or supplementary documents enclosed with this letter.

9. This offer of Grant will remain open for acknowledgement for 30 days from the date of this Grant Offer Letter and will automatically lapse if the signed and completed acknowledgement is not received by the Agency on or before that date.

Yours sincerely

Vikki Spittles
Senior Contract Manager
Acknowledgement of Offer of Grant
Vikki Spittles

Senior Contract Manager

East of England Development Agency

Victory House, Vision Park,
Chivers Way, Histon
Cambridge CB24 9ZR
PROJECT TITLE:
?
EEDA REFERENCE:
?
1. I/We acknowledge receipt of the Grant Offer Letter dated [enter date] and confirm that we wish to receive the grant offer of [£….] for support of the Project which is conditional on the following terms:

a) The Grant Offer Letter including Schedules 1, 2 [and 3 if relevant];

b) The Standard Conditions
2. In accepting this offer of grant, I/we acknowledge that the Agency does not warrant the success or otherwise of the business/project and further that responsibility for the business/project lies with me/us alone.  We also agree to seek approval from EEDA for any changes to the project in advance and/or notify EEDA of any changes in our circumstances affecting our ability to deliver the project.

3. I/We have signed this Acknowledgement in confirmation that we have read and understood the Grant Offer Letter with its Schedules and the Standard Conditions [and the Project Specific Conditions of this Grant] and agree to be bound by and comply with, all such terms and conditions.

I/We *will/will not be able to reclaim VAT incurred in relation to costs covered by this grant.

*  Delete as necessary.

Claim(s) will be made in the month(s) of:
The project is due to commence/commenced on: …………………………………………

Signature:

..........................................................................................................

Name and Address of Claimant (in block capitals) :
..........................................................

.............................................................................................................................................
.............................................................................................................................................
On behalf of:
......................................................................................................................

Cheque payments should be made in the name of: ............................................................

Date:

......................................................................................................................

	Bank Account/Remittance Details for BACS Payments

	Project Ref:
	
	Account Name:
	

	Bank/Building Society:
	
	Sort Code:
	
	Account No:
	

	Address:
	

	Fax Number:
	
	Email:
	


Grant Offer Letter and Acknowledgement- Schedule 1
ESF & EEDA TARGETS/ OUTCOMES
Please note that all figures are cumulative

	Date
	Milestones and Outputs

	Quarter 1
December 2010 – February 2011
Payment of up to £..?

	· 

	Quarter 2
March 2011 – May 2011

Payment of up to £….

	· 

	Quarter 3
June 2011 – August 2011
Payment of up to £….

	· 

	Quarter 4
September 2011 – November 2011
Payment of up to £….


	· 

	Quarter 5
December 2011 – February 2012

Payment of up to £….

	· 


In addition to the Co Financing outputs above the project will also be expected to deliver the following EEDA outputs and will be monitored against progress towards these as well.

Please note all figures are shown cumulatively
	Date
	Output – note these figures are cumulative

	By 31s March 2012
	· 


Grant Offer Letter and Acknowledgement- Schedule 2
Expenditure Profile
Please note all figures are shown cumulatively
	Date
	Expenditure

	Quarter 1
December 2010 – February 2011

Payment of up to £..?

	· £…. Staff Costs

· £…. Programme costs

	Quarter 2

March 2011 – May 2011

Payment of up to £….

	· £… Staff Costs

· £… Programme costs 

· £… Participants

	Quarter 3
June 2011 – August 2011

Payment of up to £….

	· 

	Quarter 4
September 2011 – November 2011

Payment of up to £….


	· 

	Quarter 5
December 2011 – February 2012

Payment of up to £….

	· 


Grant Offer Letter and Acknowledgement- Schedule 3

Project Specific Conditions
1. Monthly narrative reports are to be submitted to the project manager at EEDA.  These reports should be brief (maximum 8 sides A4) and explain the current status of progress against the key elements of the project.  Reports might identify an issue and explain how it will be addressed in the following period.  The following report should then provide an update on that issue. 

2. An explanation of the role of partners in the project should be provided.  This could be a copy of the service level agreement with them or simply a statement of their role in the project. . 

3. Added value should be explained in a simple document stating how resources or savings in management costs are channelled into a better overall package.  The potential for linking learners to mainstream provision can also be outlined in this, although there will be no deliverables in this area.  The monthly reports could provide updates on this situation as and when relevant.

4. The provisions of the Employment Schedule attached to this Offer Letter shall apply.

5. An anonymised list of employees currently assigned to R2R activities can be obtained by sending a request to cofinancingenquiries@eeda.org.uk.   This list is accurate at the date of the ITT, but will be updated from time to time by EEDA if there are any changes.  EEDA will inform all bidders of any changes.  If any employees do transfer as a result of the application of TUPE, the final version of this list will be included as Part E of the Employment Schedule.
Standard Conditions of the ESF EEDA Co-financing Grant

CONTENTS




	
	INTRODUCTION
	9

	1
	DEFINITIONS
	9

	2
	INTERPRETATION
	13

	3
	ELIGIBLE EXPENDITURE
	14

	4
	THE TENDER
	14

	5
	GRANT CLAIMS
	14

	6
	THE EXPENDITURE PROFILE
	16

	7
	DECOMMITMENT OF ESF RESOURCES
	16

	8
	MATERIAL CHANGES TO THE PROJECT
	16

	9
	THE STRUCTURAL FUNDS REGULATIONS
	17

	10
	PUBLICITY
	17

	11
	EVENTS OF DEFAULT AND RIGHTS RESERVED FOR BREACH OF FUNDING AGREEMENT
	18

	12
	ASSIGNMENT OR CHARGING FUND AGREEMENT
	21

	13
	MONITORING PROGRESS, TENDERING AND NOTIFICATION
	21

	14
	MANAGEMENT INFORMATION
	25

	15
	AUDIT REQUIREMENTS
	26

	16
	INTELLECTUAL PROPERTY RIGHTS
	26

	17
	CONFIDENTIALITY
	27

	18
	NEUTRALITY
	28

	19
	FREEDOM OF INFORMATION
	28

	20
	DATA PROTECTION
	28

	21
	NOTICES
	30

	22
	VALUE ADDED TAX
	30

	23
	GOOD FAITH AND COOPERATION
	31

	24
	INSURANCE
	31

	25
	CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999
	31

	26
	EMPLOYMENT SCHEDULE
	31

	27
	JURISDICTION
	31

	28
	MISCELLANEOUS
	31


INTRODUCTION
A The Agency is one of five Co-financing Delivery Bodies for the implementation of the National Operational Programme and Regional Framework in the East of England. The ESF Regional Framework was agreed by the National Managing Authority in August 2007, as a strategy for granting aid from the European Social Fund in the East of England.
B The Agency has decided to support the Project because the appraisal of the Application indicates that the Project will further the regional objectives of the Operational Programme, the ESF Regional Framework and the Regional Economic Strategy. 

C The Funding Agreement governs, among other things, the payment of the Grant for the support of the Project, the use of the Grant for meeting Eligible Expenditure and outputs, and the on-going obligations and liabilities of the Grant Recipient relating to the auditing of Eligible Expenditure and Outputs and the Agency’s contingent right to recover grant.

D Conditions [(                ] of these Standard Conditions do not apply to this Funding Agreement. 

G
The Agency is of the opinion that the Grant is state aid compliant and falls within Exemption [(                ]. The Grant Recipient is to satisfy itself that the Grant is state aid compliant.

IT IS AGREED THAT:

1 definitions

In the Agreement the following words and phrases shall have the following meanings:

“Acknowledgment” means the acknowledgment of the Grant Offer Letter.

“the Agency” means the East of England Development Agency named in the Grant Offer Letter and includes its statutory successors
. 

"Agency Website" means the website of the Agency www.eeda.org.uk.

"Anticipated Completion Date" means the date specified as such in paragraph 5 of the Grant Offer Letter.

"Completion" means completion of the Project Activities to the satisfaction of the Agency.

"Conditions" means together all of the conditions of Grant contained in all or any of the Grant Offer Letter (including its Schedules) and the Standard Conditions (including its Annexes).

"Confidential Information" means any information which has been designated as confidential by either party in writing or that ought to be considered as confidential (however it is conveyed and/or on whatever media it is stored) including but not limited to information which relates to the business, affairs, properties, assets, trading and other practices, goods, services, developments, trade secrets, Intellectual Property Rights, know-how, personnel, actual or potential clients, customers, suppliers or other third parties with whom either party deals or contracts, all personal data and sensitive personal data within the meaning of the DPA.   
"DPA" means the Data Protection Act 1998.

"Eligible Expenditure" means expenditure in relation to this Project within the Eligibility Rules. 

“Eligibility Rules” means the rules on eligibility of expenditure and the rules on eligibility of activities and participants contained in the ‘Guidance and Requirements for ESF 2007-2013 Programme in England and Gibraltar Manual 2’ and in the  ‘Guidance and Requirements for ESF 2007-2013 Programme in England and Gibraltar Manual 1’ respectively. A copy of the guidance manuals can de downloaded from the National European Social Fund website www.esf.gov.uk
"End Date" is the date specified as such in Paragraph 5 of the Grant Offer Letter. 

“ESF” means the European Social Fund.

 “ESF Targets” means the targets, outputs or outcomes identified and detailed in Schedule 1 to the Grant Offer Letter which are the anticipated outcomes, results and impacts of the Project. 

“EU” means European Union.
“EU Procurement Requirements” includes, but is not restricted to the Public Contracts Regulations 2006 (SI 5/2006), the Utilities Contracts Regulations 2006, the EU Commission Interpretive Communication (2006/C 179/02) and the principles of transparency, non discrimination, equality of treatment, proportionality and mutual recognition in the EC Treaty. 

"Expenditure Profile" means the programme for carrying out Project Activities and payment of Grant including the Start Date and the Anticipated Completion Date and the End Date, and which is contained in Schedule 2 to the Grant Offer Letter.

“Financial Year” means the year ending 31 March. 
"Funding Agreement” means the agreement dated the date upon which the Acknowledgement is signed and is constituted by the Tender, the Grant Offer Letter (including the Schedules and the completed Acknowledgement of the Grant Offer Letter), these Standard Conditions and any amending or supplementary documents attached to the Grant Offer Letter, which takes effect upon the Grant Recipient first incurring Eligible Expenditure, provided that the Grant Recipient has at that time signed the Acknowledgment.

"Grant" means the ESF grant.
"Grant Claim" means a claim for payment of Grant to be made using the claim form provided at the pre-contracting meeting.

“Grant Offer Letter” means the letter and Schedules, to which these Standard Conditions are annexed, by which the Agency offers the Grants for the support of the Project on specified terms and conditions, and includes any variation agreed in writing by the Agency and the Grant Recipient. 


“Grant Recipient” means the party named as such in the Grant Offer Letter. 

"Instalment Period" means the period referred to in paragraph 6 of the Grant Offer Letter.

“Intellectual Property Rights” means all patents, know-how, registered trade marks, registered designs, utility models, applications and rights to apply for any of the foregoing unregistered design rights, unregistered trade marks, rights to prevent passing off for unfair competition and copyright, database rights, topography rights and any other rights in any invention discovery or process in each case in the United Kingdom and all other countries in the world and together with all renewals and extensions
"Key Milestone Dates" means those milestones to achieve the Project which are contained in paragraph 5 of the Grant Offer Letter.

"Material Breach" means a breach of this Agreement which in the opinion of the Agency is deemed to be material. 

"Material Change" means a change which is in the opinion of the Agency is deemed to be material. 

“Maximum Sum” means the maximum amount of Grant payable in respect of Eligible Expenditure being [(                ].

"Ownership, Control and Nature of Business" shall be construed in accordance with s 840 the Income and Corporation Taxes Act 1988 and s 1162 Companies Act 2006 and for the avoidance of doubt shall include an evaluation of dominant influence and shadow directorships in the applicant from time to time.

"Parties" means the Agency and the Grant Recipient.

“Project” means the project fully described in the Tender.

"Project Activities" means all the activities to be carried out and implemented in the Project and described in the Tender.

"Public Sector Financial Assistance" includes all funding received or receivable by the Grant Recipient from public sector bodies including for this purpose funding from the European Commission, government bodies (whether national or local) or bodies in receipt of lottery funds from the National Lottery Distribution Fund pursuant to the National Lotteries Acts 1993 and 1998

"Request for Information" means any request for Information or Environmental Information within the meaning of Section 8 of the FOIA or Regulation 5 of the EIRs, as appropriate.
"SME" means a Small to Medium Enterprise as defined by the European Commission recommendation of 6 May 2003 concerning the definition of micro, small and medium sized enterprises as the same may be amended from time to time. 

"Start Date" is the date specified as such in paragraph 5 of the Grant Offer Letter. 

"Statutory Requirements" means any existing or future Acts of Parliament or Statutory Instruments, notices, orders, directions, requirements and/or schemes imposed by any authority under any enactment.

"Structural Funds Regulations" means Regulations EC No 1080/2006, 1081/2006 1083/2006 and  1828/2006.

“Tender” means the tender submission for the Grants and all supporting papers submitted to the Agency, including the details of Project Activities, and any amendments to any of these documents approved by the Agency in writing prior to the date of the Grant Offer Letter, a copy of which is contained in Annexure A.

"Working Day" means any day from Monday to Friday (inclusive) which is not Christmas Day, Boxing Day, Good Friday, Easter Monday or a statutory bank holiday in England.

2 interpretation

In this Agreement:

2.1 reference to any statute or any section thereof or legislation generally includes any statutory extension or modification, amendment or re-enactment of such statutes and include all instruments, orders, bye-laws and regulations for the time being made, issued or given there under or deriving validity there from, and all other legislation of the European Union that is directly applicable to the United Kingdom;

2.2 reference to any clause, sub-clause, paragraph, sub-paragraph or schedule without further designation shall be construed as a reference to the clause, sub- clause, paragraph, sub-​paragraph or schedule to this Agreement so numbered;

2.3 reference to this Agreement includes any variations hereto made from time to time and any agreement expressed to be supplemental hereto;

2.4 reference to “including” shall be construed so as not to limit the generality of any words or expressions in connection with which it is used;

2.5 reference to the consent approval or agreement of the Agency required pursuant to the terms of this Agreement shall not be construed as having been given unless provided in writing;

2.6 words importing one gender shall include both genders and the singular shall include the plural and vice versa;

2.7 a person being connected with the Grant Recipient (if applicable) shall be construed in accordance with the like provisions as are contained in Section 839 of the Income and Corporation Taxes Act 1988;

2.8 the Schedules to the Grant Offer Letter and the Annexures annexed to these Standard Conditions have the same force and effect as if expressly set out in the body of this Agreement;

2.9 any definitions which are contained in the Grant Offer Letter are to have the same meaning in these Standard Conditions, and any definitions in these Standard Conditions will have the same meaning in the Grant Offer Letter;

2.10 the headings in this Agreement will not affect its interpretation; 

2.11 where there are two or more persons included in the expression “the Grant Recipient” the obligations and warranties expressed to be entered into or given by the Grant Recipient shall be deemed to be entered into or given by such persons jointly and severally; and

2.12 at the absolute discretion of the Agency any of the forms annexed to this Agreement or supplied separately may change from time to time.

3 Eligible Expenditure

3.1 Grant will only be paid in respect of Eligible Expenditure.

3.2 Eligible Expenditure excludes:

(a) payments made by the Grant Recipient that are ineligible by virtue of any provision in the Eligibility Rules; and

(b) any payment made by the Grant Recipient before the date of the Grant Offer Letter or after 30 June 2015 unless specifically agreed otherwise in writing by the Agency.

4 The Tender
4.1 In scoring the Project and determining the merits of providing Grant support for it, the Agency has relied on the Tender. No disclaimer or other statement that precludes the right of any person to rely upon the Tender or any other document that forms part of the Tender, or has a similar effect, shall apply with respect to the Agency or affect the Agency’s right to enforce any provision of the Funding Agreement.
4.2 For the avoidance of doubt, clause 4.1 is intended to ensure that:
(a) no disclaimer of liability for the contents of the Tender affects the Agency’s right to recover any sum under this Funding Agreement; and 
(b) there is reserved to the Agency any rights of action or remedies for any mistake, misrepresentation or error of judgment made in the Tender upon which the Agency has relied in agreeing to provide Grant to the Grant Recipient.
5 Grant claims

5.1 Amount of grant payable

(a) 
The total amount Grant payable in respect of Eligible Expenditure cannot exceed the Maximum Sum.
5.2 Grant Claim Conditions

The Agency will not make the first payment of Grant or any subsequent payment of Grant unless all of the following preconditions have been complied with:

(a) that Eligibility Rules, and targets contained in Schedule 1 for the claim period have been met and that payment has been made by the Grant Recipient in respect of any Eligibility  Rules to which a Grant Claim relates;

(b) any preliminary project expenditure which is Eligible Expenditure has been used in accordance with any grant conditions relating to it; 

(c) these Standard Conditions have been complied with and/or implemented and/or achieved (as appropriate at the relevant time of the Grant Claim).

5.3 Grant Claims Procedure

(a) The Grant Recipient is entitled to claim payment of Grant in arrears, for each Instalment Period. Except for the final Grant Claim, each Grant Claim is to be submitted within 20 Working Days of the end of the Instalment Period for which the Grant Claim is made.

(b) The first Grant Claim made at the end of the First Instalment Period shall relate to all Eligible outputs as per Schedule 1 incurred by the Grant Recipient from the Start Date.

(c) The last date for payment by the Agency in respect of any Grant Claim is the End Date. 

(d) Each Grant Claim is to be submitted to the principal contact in the Agency who is named in the Grant Offer Letter.

(e) The Agency will normally meet a Grant Claim within 20 Working Days of receipt, but this is subject to the Grant Recipient satisfactorily meeting any request for further particulars about the Eligibility of participants and activities specified in the Grant Claim or any other details provided for in the Grant Claim.

(f) The Grant Recipient must notify the Agency if at any time if it becomes aware that it is unable to make a Grant Claim in accordance with the Expenditure Profile.

5.4 Retention of Grant

(a) The provisions made in this clause for the payment of Grant Claims is subject to a retention of 10 per cent of the total amount of Grants payable under the Funding Agreement. The amount payable under the final Grant Claim is limited to 90 per cent of the Grants claimed as reduced in consequence of any shortfall suffered either as mentioned in clause 6.1 (for which the Agency has not varied the Expenditure Profile) or anticipated under clause 7.  

(b) The retention will be released when the Agency has received, and is satisfied with the project closure report, pursuant to clause 14.2. 

6 The expenditure profile

6.1 If in any financial year (“the relevant year”) there is a shortfall in the amount of Eligible Expenditure by reference to the amount planned in the Expenditure Profile, the Agency will be under no obligation to pay any Grants for any additional Eligible Expenditure in the following year or any later financial year.  

6.2 If in any financial year (the "relevant year") there is an overspend in the amount of Eligible Expenditure by reference to the amount planned in the Expenditure Profile, the Agency will be under no obligation to pay Grant in the following year or any later financial year which was overspent in any relevant year.

6.3 The Agency may in its absolute discretion agree to vary the Expenditure Profile. 

7 Decommitment of ESF resources 

7.1 The Grant Recipient acknowledges that the financial consequences that flow from a departure from the Expenditure Profile in any financial year could include the loss of ESF resources allocated to the EEDA Co-financing Plan (if in that year there is under-spending for the Region as a whole).

7.2 In order to avoid decommitment, if during any financial year of the EEDA Co-financing Plan the Agency is reasonably satisfied that there will be a shortfall in Eligible Expenditure and that the Grant Recipient will be unable to make up that shortfall then, the Agency may reduce the Grant allocated for the Project and use the amount of the reduction for any other purpose of the EEDA Co-financing Plan. The amount to be re-allocated under these circumstances is determinable at the absolute discretion of the Agency.

7.3 Where the right reserved in clause 2 arises under circumstances that entitle the Agency to exercise the rights reserved in clause 11, the right reserved to it in clause 7.2 is exercisable in addition and without prejudice to the exercise of the rights reserved in clause 12.

8 MATERIAL changes to the Project

8.1 Any Material Change to the Project (including the payment of an additional amount of funding of up to 50% of the original maximum amount as fixed in Clause 5.1 and paragraph 1 of the Grant Offer Letter) or any aspect of the Project Activities will require the prior written approval of the Agency.

8.2 Clause 5.1 and paragraph 1 of the Grant Offer Letter fix the maximum amount which the Agency will pay to the Grant Recipient for the support of the Project regardless of any increase in Eligible Expenditure. No approval to a Material Change to the Project or the Project Activities may be taken to approve the payment of an additional amount or imply any intention to consider paying an additional amount, unless it expressly makes provision to that effect. 

8.3 If either:

(a) the Grant Recipient does not seek the approval of the Agency to any Material Change to the Project or the Project Activities; or

(b) the Agency grants approval to any Material Change to the Project or the Project Activities subject to a requirement to repay the whole or any part of the amount paid of either of the Grants,

Then the Grant Recipient shall repay such amounts as the Agency may in its absolute discretion request, and the liability under this clause 8.3 is separate from the liability to comply with any decision of the Agency to require repayment of an amount under clause 11. 

9 The Structural Funds Regulations 

9.1 The Grant Recipient must comply and secure compliance with the following legislation, insofar as relevant to the Project:
(a) the Structural Fund Regulations;
(b) European Union state aid rules.
10 publicity

10.1 The Grant Recipient shall at all times comply with:

(a) Publicity guidance contained within ‘Guidance and Requirements for the ESF 2007-2013 Programme in England & Gibraltar Manual 2’ www.esf.gov.uk ; 
(b) the publicity requirements and the branding guidelines for ESF which are available on the ESF website, www.esf.org.uk 
10.2 The main requirements include:-

(a) The ESF logo and references to financial support from the European Union must be displayed when ESF opportunities, activities and achievements are described and/ or publicised. This includes but is not restricted to display on the following:

(i) All information and publicity materials, including websites, e-communications, correspondence and literature used by the Grant recipient or any member of the consortia involved in the delivery of the project.

(ii) Advertisements, press releases and other media targeted materials

(b) The Grant Recipient and any member of the consortia involved in the delivery of the project must display an ESF plaque provided by the Agency.
(c) The Grant Recipient and any member of the consortia involved in the delivery of the project must ensure that:

(i) All participants are notified and reminded of EU and ESF support at the start and throughout their activity.

(ii) The ESF logo and EU support are publicised on any document, including attendance or other certificate concerning the administration of the ESF activity.

(iii) Data about the project is provided to the Agency for inclusion in the publicly accessible list of beneficiaries or providers.

10.3 The Grant Recipient shall not make or permit any of its employees, agents or advisors to make any press or any public announcement regarding the Funding Agreement and/or the Project unless the appropriate details have been notified in advance to the Agency.

10.4 The obligations in this clause shall continue after this Funding Agreement is terminated.

11 events of default and rights reserved for breach of the funding agreement

11.1 Events of Default

An Event of Default is the occurrence, in the absolute discretion of the Agency, of any of the following:

(a) the Grant Recipient fails to comply with any of the Standard Conditions or the Project Specific Conditions
(b) the Project Activities are not commenced by the date which is 3 months after the Start Date;

(c) Completion of the Project Activities has not been achieved by the Anticipated Completion Date;

(d) a Material Change is made to the Project without the prior written approval of the Agency;

(e) a lack of progress towards achieving the Targets provides reasonable grounds for the Agency to question the future benefits to be derived from the Project or to doubt whether the Project will be (or will continue to be) effective for the implementation of the EEDA Co-financing Plan or good value for money;

(f) the Commission or the European Court of Justice or the European Court of first instance requires any amount paid under the Funding Agreement to be recovered by reason of a breach of state aid legislation;

(g) any financial irregularities or any fraud on the part of the Grant Recipient has been suspected or identified in connection with the Project.

(h) any information given or representation made in the Tender or in any correspondence, report or other document submitted to the Agency relating to this Project or under this Funding Agreement is found to be incorrect or incomplete to an extent which the Agency considers to be material;

(i) the Grant Recipient owes any sum to the Agency under an agreement for the financial support of any other project or activities;

(j) there is a Material Change in the Ownership, Control and Nature of Business of the Grant Recipient;

(k) if the Grant Recipient is an SME, but it ceases to be an SME, and it is a state aid requirement that the Grant Recipient remains as an SME;

(l) an encumbrancer takes possession or a receiver or administrative receiver or manager or sequestrator is appointed of the whole or any part of the undertaking assets rights or revenues of the Grant Recipient or a distress or other process is levied or enforced upon any of the assets rights or revenues of the Grant Recipient and any such action is not lifted or discharged within 10 Working Days; 

(m) a petition is presented (other than a petition which, in the opinion of the Agency, is frivolous or vexatious and which is withdrawn or stayed within 10 Working Days) to, or any order is made by, any competent court for the appointment of an administrator in relation to the Grant Recipient; 

(n) the Grant Recipient is, or is adjudicated or found to be, insolvent or stops or suspends payment of its debts or is (or is deemed to be) unable to or admits inability to pay its debts as they fall due or proposes or enters into any composition or other arrangement for the benefit of its creditors generally or proceedings are commenced in relation to the Grant Recipient under any law regulation or procedure relating to reconstruction or adjustment of debts; 

(o) any petition is presented by any person (other than a petition which, in the opinion of the Agency, is frivolous or vexatious and which is withdrawn or stayed within 10 Working Days) or any order is made by any competent court or any resolution is passed by the Grant Recipient for its winding-up or dissolution or for the appointment of a liquidator of the Grant Recipient; or

(p) the Grant Recipient is otherwise in Material Breach of this Agreement other than as referred to in (a) to (o) above.

11.2 Rights reserved for the Agency in relation to an Event of Default

Where an Event of Default has occurred the Agency may by written notice to the Grant Recipient take any one or more of the following steps:

(a) suspend the payment of the Grant for such period as the Agency shall determine; or

(b) reduce the Maximum Sum, in which case the payment of Grant  shall thereafter be made in accordance with the variation notified to the Grant Recipient; 

(c) cease to make payments to the Grant Recipient under the Funding Agreement and (in addition) require the Grant Recipient to repay to the Agency the whole or any part of the amount of  Grant previously paid to the Grant Recipient; or

(d) terminate this Funding Agreement. 

11.3 Opportunity for the Grant Recipient to remedy an Event of Default

(a) If the Agency gives written notice to the Grant Recipient pursuant to clause 11.2 (a) to suspend payments of grant, such notice shall specify the relevant Event of Default and give the Grant Recipient an opportunity to rectify the relevant Event of Default within such period as the Agency shall determine to be reasonable and as shall be set out in such written notice (or such extended period as the Agency shall thereafter determine in is discretion). 

(b) The Agency shall not by reason of the occurrence of an Event of Default which is, in the opinion of the Agency, capable of remedy, exercise its rights under either clause 11.2(c)  or clause 11.2(d) unless the Grant Recipient has failed to rectify the default pursuant to clause 11.3(a) within such period referred to in clause 11.3(a) to the satisfaction of the Agency.

11.4 Continued rights of actions or remedies of the Agency

The exercise by the Agency of its rights under clause 11.2 shall be without prejudice to any other right of action or remedy of the Agency in respect of any breach by the Grant Recipient of the provisions of the Funding Agreement.

11.5 Cessation of entitlement to grant

If the Agency exercises its right under clause 11.2(c) the Agency shall give written notice to the Grant Recipient that Agency is ceasing to make payment of Grant and from the date of such notice the Agency shall cease to be under any obligation to pay any amount to the Grant Recipient under the Funding Agreement.

11.6 Liability to meet demand for repayment of grant

(a) Where the Agency requires the Grant Recipient to repay any amount of either of the Grant, the Grant Recipient shall repay the amount concerned within 20 Working Days of receiving the demand for repayment. The liability to meet such a demand shall be enforceable as a contractual debt.

(b) Where the Agency makes a determination to recover any amount of the Grant, it may recover the amount concerned by withholding or deducting the amount from any sum due from the Agency to the Grant Recipient under a funding agreement for the support of any other project or activities by the ESF, or under a different agreement with the Agency for Single Programme funding or otherwise.

12 assignment or charging of the funding agreement

12.1 Assignment or charging of the Funding Agreement

(a) The Grant Recipient may not, without the prior written consent of the Agency, assign its rights under the Funding Agreement or its right as security for any benefit or novate the Funding Agreement to a third party. 

(b) If the Grant Recipient wishes to enter into a novation of its rights and liabilities under the Funding Agreement, or to assign or charge the Funding Agreement, it will give as much notice as possible of its proposals to the Agency and will provide a full account of relevant circumstances and such further particulars as the Agency shall request concerning the party to which the Funding Agreement is to be assigned, novated or charged.
(c) The Agency shall have absolute discretion as to its decision as to whether to give consent to an assignment or novation or charging of the Funding Agreement or as to any conditions to be imposed. 

(d) If the Agency consents to an assignment, novation or charge, then the Agency may notify the Grant Recipient that the documentation is to be approved by the Agency and copies of all completed documents supplied to the Agency upon completion of the same.

13 Monitoring progress, tendering and notification

13.1 Submission of progress reports

(a) After the completion of the Project Activities, the Grant Recipient must send to the Agency at such intervals as the Agency shall notify in writing to the Grant Recipient, a report on progress made towards the achievement of the Targets. Without prejudice to any provision of these conditions conferring a remedy for failure to achieve any of the Targets, this obligation shall subsist until the Targets have been achieved. 
(b) The Grant Recipient must provide such additional information in such format as the Agency may at any time require. This includes information about the progress of the Project Activities, beneficiary information, the achievement of the Targets and any other information required to enable the Agency or UK Government to meet its reporting obligations and other obligations under State Aid legislation and the Structural Funds Regulations.

13.2 Procurement requirements

(a) The Grant Recipient warrants that it has complied with EU procurement regulations to date in relation to the Project.

(b) The Grant Recipient shall comply with current EU procurement regulations at all times in relation to the Project.

(c) The Agency shall be entitled to request information to verify that there has been compliance with EU procurement regulations in relation to the Project.

13.3 Tendering

(a) Grant Recipients that are not financed or supervised by public sector bodies and commercial organisations in the private sector may not be covered by the EU procurement rules but are nonetheless expected to use fair and open practices including competitive tendering when letting contracts for which they intend to claim Grant.

(b) Where the EU procurement regulations do not apply for any reason (including contracts below the relevant financial thresholds) the Grant Recipient shall apply the following procurement procedures (or equivalent)  according to the estimated value (excl. VAT) of the contract at pre-tender stage:
	Estimated Value
	Tender Action Required

	Less than £500
	One oral quote

	More than £500, less than £15,000
	Invite at least three suppliers and obtain at least two written quotations 

	More than £15,000, less than £50,000
	Obtain at least three written quotations, based on a clear written specification of requirement

	£50,001 and over
	Normally minimum of three formal competitive tenders invited.


(c) The Grant Recipient must, if required by the Agency, provide an account in writing or by providing relevant documents of the procurement practices adopted for the Project Activities, and of how tenders have been assessed and contractors have been selected.

13.4 Notification by the Grant Recipient 

(a) The Grant Recipient shall notify the Agency in writing:

(i) as soon as practicable thereafter firstly in the event of any Material Change in the information on costs (whether actual or estimated) of carrying out the Project Activities contained in the Application and secondly of any event which materially affects the continued accuracy of such information;

(ii) as soon as practicable thereafter, in the event of the receipt of any other Public Sector Financial Assistance or other funding obtained by the Grant Recipient in relation to the Project, or guarantees of other Public Sector Financial Assistance, or an offer of the same, in respect of any aspect of the Project or the Project Activities (or any part of it or them);

(iii) as soon as practicable thereafter, of any event which might adversely affect the carrying out and/or completion of the Project Activities or any part of them;

(iv) as soon as practicable thereafter, of any event which might adversely affect the delivery of the Project by the Anticipated Completion Date;

(v) forthwith, on the occurrence of an Event of Default. This requirement shall continue to apply in the event of occurrences set out at clause 11.1(l to o) until 31st December 2023 (the date to which records must be retained, as set out in clause 13.6 below).
13.5 Records

(a) The Grant Recipient shall provide the Agency with such information and documentation as the Agency may require in connection with the Project from the date of the Funding Agreement to the date on which the Grant Recipient has fulfilled all its obligations under this Funding Agreement.

(b) The Grant Recipient must keep a record of all Eligible Expenditure including beneficiary forms which must comply with ‘Guidance and Requirements for the ESF 2007-2013 Programme in England & Gibraltar Manual 2’, all quotes, tenders and procurement practices, and all income generated by the Project. 
(c) The Grant Recipient will provide to the Agency such information as is available as to the number of persons employed in connection with the Project and such other information as may be requested by the Agency as to the benefits derived from the provision of funding for the Project.

(d) The Grant Recipient must comply with the requirements of the Agency regarding the keeping of records. 

13.6 Retention of documents

(a) The Grant Recipient will ensure that all original documents relating to the Project and its implementation and financing are retained until 31 December 2023.
(b) The Grant Recipient will make available the original documents or verified true copies of the documents relating to the Project and its implementation and financing if and when required to do so by the Agency, the European Social Fund Division, the European Court of Auditors, the European Commission auditors, the National Audit Office or Government Office (and also their respective auditors). 

13.7 Conflicts of interest and financial irregularities

(a) The Grant Recipient and all officers, employees and other persons engaged or consulted by the Grant Recipient in connection with the Project must be careful to avoid conflicts of interest. The Grant Recipient is required to have formal procedures obliging all such persons to declare any actual or potential personal or financial interest in any matter concerning the Project, and to be excluded from any discussion or decision-making relating to the matter concerned.

(b) If the Grant Recipient has any grounds for suspecting any financial irregularity in the use of any amount paid under the Funding Agreement, it must notify the Agency immediately, explain what steps are being taken to investigate the suspicion, and keep the Agency informed about the progress of the investigation. For these purposes “financial irregularity” includes fraud or other impropriety; mismanagement; use of any grant for improper purposes; and failure to comply with requirements in the Structural Funds Regulations relating to the control and propriety of Project expenditure.
(c) The Agency shall be entitled to interview employees of the Grant Recipient if fraud or other financial irregularity is suspected by the Agency on the part of the Grant Recipient its employees or agents in connection with the Project. 
14 MANAGEMENT INFORMATION
14.1 Information must be gathered about participants from a number of groups that face disadvantage in the labour market (in particular, people with disabilities, ethnic minority groups, lone parents, people over 50 and women). 

14.2 Targets have been set by the ESF Regional Framework for all co-financing programmes in the East of England according to the respective priority under which they operate. These are as follows:

a) For projects operating in Priority 1:

	1.5 % of participants with disabilities or health conditions
	22%

	1.6 % of participants who are lone parents
	12%

	1.7 % of participants aged 50 or over
	18%

	1.8 % of participants from ethnic minorities
	16%

	1.9 % of female participants
	64%


b) For projects operating under Priority 2:

	2.5  % of participants with disabilities or health conditions
	15%

	2.6  % of participants aged 50 and over 
	20%

	2.7  % of participants from ethnic minorities
	8%

	2.8  % of female participants
	50%


14.3 In order to collate this information the provider must keep records on participants to include the following information:
a) Surname

b) First Name

c) Address

d) Postcode

e) N.I. number

f) Date of birth

g) Age

h) Gender

i) Employment Status
· if employed, size of the company

· if unemployed, length of unemployment
j) Ethnic Group

k) Disability

l) Qualifications gained as a result of the project

Information on businesses supported must be gathered on size, above or below 250 employees and which sector or cluster the company belongs to.

14.4 Examples of forms can be obtained from the ESF website at www.esf.gov.uk.
14.5 The Grant Recipient is required to provide summary information on participants on a quarterly basis as part of the claims procedure as follows:

a) Starters cumulatively to date

b) Completers cumulatively to date

c) Early leavers cumulatively to date
The Agency requires for each participant in summary, gender, employment status and whether qualifications have been achieved.

For early leavers these details need to include information concerning the reason they left the programme and where they have gone to, e.g. into employment, further education, left the area etc.

15 Audit requirements
15.1 Inspection and audit facilities

(a) The Grant Recipient shall maintain full and accurate records and documentary evidence for the Project on an open book basis and the Grant Recipient shall permit the Agency and persons authorised by the Agency to inspect audit and take copies of all reports and project records which the Agency properly considers relevant to the Project. 
(b) The Grant Recipient shall comply with Agency's audit monitoring and reporting requirements for Grant Recipients.

(c) The Grant Recipient shall provide the Agency with such other information as the Agency may require in connection with the Project and the Project Activities.

15.2 Project closure report

(a) The Grant Recipient must submit the project closure report in the form available on the Agency Website no later than 3 months after submitting the final Grant Claim.

(b) On receipt of a project closure report satisfactory to the Agency, the Agency will pay any amount of the Grant which is outstanding (including the retention pursuant to clause 5.4). 

16 INTELLECTUAL PROPERTY RIGHTS 
16.1 The Intellectual Property Rights created by the Grant Recipient under the Project remain the property of the Grant Recipient, but subject always to the following provisions of this clause 16.

16.2 The Grant Recipient acknowledges that it is a condition of the Agency’s funding of the Project that the Agency shall be entitled to make information and know-how relating to or derived from the Project (Project Related Know-how") publicly available. The Agency will regard this Project Related Know-how as “best practice” notwithstanding that this Project Related Know-how may constitute Intellectual Property Rights belonging to the Grant Recipient or a third party and that such best practice may as a result enter the public domain.
16.3 If the project in whole or in part consists of a study or report, the Agency is under no obligation to act upon the recommendations or to publish or make public the report or its findings.  If the Grant Recipient wishes to publish any such report, either in whole or in part, the Agency must be asked for permission first. 

16.4 The Grant Recipient agrees to provide to the Agency upon request with complete copies  (where relevant) and access to full details and information of Project Related Know-how,  (including the methods by which the Project was conducted) and the Grant Recipient's Intellectual Property Rights.  The Grant Recipient shall provide whatever assistance and explanation is required by the Agency to enable it effectively to exercise the right referred to in clause 16.2.

16.5 When exercising the right referred to in clause 16.2, the Agency shall not be obliged to identify the Grant Recipient or anybody who has contributed to the Project, unless the Agency publishes work belonging to the Grant Recipient or a material part thereof without amendment in which case due credit shall be given.

16.6 The Agency’s decision as to what constitutes best practice shall be final. The Agency shall have the right to amend the Project Related Know-how or to combine information and Know-how from two or more projects as it thinks fit to when compiling and publishing what it regards as best practice in exercise of the right referred to in clause 16.2.  
16.7 The Grant Recipient warrants to the Agency that neither the Intellectual Property Rights nor any publication by the Agency of the Project  Related Know-how will infringe, in whole or in part, any Intellectual Property Right of any other person and agrees to indemnify and hold the Agency  harmless against any and all claims, demands and proceedings arising directly or indirectly out of the Agency’s publication or use of the Project Related Know-how where this gives rise to or is alleged to give rise to an infringement of third party Intellectual Property Rights.

16.8 The Agency reserves the right to request an irrevocable, perpetual, transferable royalty free licence in respect of Intellectual Property Rights without payment of any consideration to the Grant Recipient.

17 CONFIDENTIALITY 
17.1 This Funding Agreement and all documents and information provided by the Agency to the Grant Recipient and by the Grant Recipient, its employees and its agents to the Agency under or in connection with the performance of this Funding Agreement or during its negotiation is deemed to be Confidential Information. Subject to the duties of the Agency pursuant to the FOIA, the Confidential Information shall not be used by either party except for the purpose for which it was made available.  Subject to clause 19 the Confidential Information shall not be disclosed by either party to any other person without the prior written consent of the other party.  Each party shall use all reasonable endeavours to ensure that its employees, agents, professional and other advisors, managers engaged in relation to this Project are under a similar obligation of confidentiality in respect of the Confidential Information.  The above restriction shall not apply to the Confidential Information which:

(a) the Grant Recipient can demonstrate to the Agency’s satisfaction it is already in the public domain other than as a result of a breach of this clause 17; or

(b) is disclosed to the Grant Recipient or to the Agency (as appropriate), without any obligation of confidence, by a third party who has not derived it directly or indirectly from Agency or the Grant Recipient; or

(c) is trivial or cannot reasonably be considered to be confidential.

17.2 The obligations of confidentiality contained in this clause 17 shall continue after expiry or termination of this Funding Agreement howsoever occasioned.
18 Neutrality

18.1 The Project must be politically neutral.
19 FREEDOM OF INFORMATION
19.1 Nothing in this Funding Agreement shall prevent the Agency from disclosing any information whether or not relating to the Project which the Agency in its absolute discretion considers it is required to disclose in order to comply with the FOIA and/or the Environmental Information Regulations and any other statutory requirements whether or not existing at the date of this Funding Agreement. 
20 DATA PROTECTION 

20.1 In this clause 20 references to “personal data”, “data subjects” and “data processor” are to be interpreted as defined in the DPA and related case law. The Grant Recipient shall comply with all relevant provisions of the DPA and do nothing which causes, or may cause, the Agency to be in breach of its obligations under the DPA.  In particular, to the extent that the Grant Recipient acts as a data processor in respect of any personal data pursuant to this Funding Agreement, the Grant Recipient shall only process such personal data as is necessary to enable it to fulfil its obligations under this Funding Agreement.

20.2 The Grant Recipient warrants that it has appropriate technical and organisational measures in place to protect any personal data it is processing on the Agency’s behalf against any unauthorised or unlawful processing and against any accidental loss, destruction or damage and undertakes to maintain such measures during the course of this Funding Agreement.  The Grant Recipient shall also take all reasonable steps to ensure the reliability of its staff having access to any such personal data. 

20.3 The Grant Recipient further warrants that it will monitor and maintain the integrity of its personal data and in full accordance with the Data Protection Principles.

20.4 Upon reasonable notice the Grant Recipient shall allow the Agency access to any relevant premises owned or controlled by it to enable the Agency to inspect its procedures described at clause 20.2 above and will upon the Agency’s request from time to time prepare a report for it on the technical and organisational measures it has in place to protect the personal data it is processing on the Agency’s behalf. 

20.5 The Grant Recipient shall at its own cost, at the Agency’s request, assist the Agency to comply with any requests for access to personal data under section 7 of the DPA and in particular shall respond to any such request promptly to enable the Agency to comply with its obligations under the DPA.  When requested by the Agency the Grant Recipient shall at its own cost promptly provide it with any personal data relating to this Funding Agreement. 

20.6 The Grant Recipient shall indemnify the Agency against all claims and proceedings, and all costs and expenses incurred in connection therewith, made or brought against the Agency by any person in respect of the DPA or equivalent applicable legislation in any other country which claims would not have arisen but for some act, omission, misrepresentation or negligence on the part of the Grant Recipient or its sub-contractors and hold it harmless against all costs, losses and liability whatsoever incurred by it arising out of any action or inaction on its part in relation to any of its obligations as set out in this Funding Agreement which results in the Agency being in breach of its obligations under the DPA or equivalent applicable legislation in any other country.

20.7 The Grant Recipient warrants that it has submitted, pursuant to section 18(1) of the DPA, a notification to the Information Commissioner (as defined in the FOIA) and shall keep that notification up to date. 

20.8 The Grant Recipient shall not transfer any personal data outside the European Union unless authorised in writing to do so by the Agency. 

20.9 Upon the termination of this Funding Agreement for whatever reason the Grant Recipient shall, unless notified otherwise by the Agency or required by law, immediately cease any processing of the personal data on the Agency’s behalf and as requested by the Agency destroy or provide the Agency with a copy on suitable media. 

20.10 The Grant Recipient shall promptly carry out any request from the Agency requiring it to amend, transfer or delete the personal data or any part of the personal data. 

20.11 Where the Grant Recipient is required to collect any personal data on behalf of the Agency, it shall ensure that it provides the data subjects from whom the personal data are collected with a data protection notice in a form to be agreed with the Agency. 

21 notices

21.1 Any notice demand or communication to be given or served under this agreement shall be in writing.

21.2 Any notice demand or communication to be given or served under this agreement shall be given or served:

(a) in the case of notice to be served upon the Agency, by personal delivery or by sending it by pre-paid recorded postal delivery to the address specified in the Funding Agreement for the attention of the Director of the European Programme or to such other address as may from time to time be notified by the Agency; and

(b) in the case of notice to be served upon the Grant Recipient, by personal delivery or by sending it by pre-paid recorded postal delivery to the address specified in this agreement or such other address as may from time to time be notified by the Grant Recipient to the Agency. 

21.3 Any such notice shall (where sent by post) be deemed to have been served and received on the second working day following the day of posting and where delivered personally be deemed to have been given when delivery is made.

21.4 If the Grant Recipient shall comprise more than one person the service of any notice demand request or other communication on any one of such persons shall constitute good service on all of them.

22 value added tax

22.1 The payment of the Grant by the Agency under the Funding Agreement is believed to be outside the scope of Value Added Tax, but if any Value Added Tax shall become chargeable all payments shall be deemed to be inclusive of all Value Added Tax and the Agency shall not be obliged to pay any additional amount by way of Value Added Tax.

22.2 All sums or other consideration payable to or provided by the Grant Recipient to the Agency at any time shall be deemed to be exclusive of all Value Added Tax payable and where any such sums become payable or due or other consideration is provided the Grant Recipient shall at the same time or as the case may be on demand by the Agency in addition to such sums or other consideration pay to the Agency all the Value Added Tax so payable upon the receipt of a valid Value Added Tax invoice.

23 GOOD FAITH AND COOPERATION 

23.1 The Grant Recipient covenants with the Agency that:

(a) it shall at all times act with the utmost good faith towards the Agency and will at all times co-operate fully with the Agency;

(b) it will comply with all the Agency's reasonable requirements in relation to the Project from time to time; and

(c) it will not do anything which will put the Agency in breach of any of its obligations in relation to the National Operational Programme obligations.

24 INSURANCE

The Grant Recipient covenants with the Agency that it will ensure that it maintains at all times adequate insurance cover with an insurer of good repute to cover all claims and liabilities under this Funding Agreement or any other claims or demands which may be brought or made against it by any person suffering any injury damage or loss in connection with the Project.

25 CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999
A person who is not party to this Funding Agreement is not intended to have any right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement.

26 EMPLOYMENT SCHEDULE
The following definitions shall apply to this Schedule:

“Code” means the Code of Practice and Workforce matters in the Local Authority Service Contracts as currently contained in Annex D to ODPM Circular 3/03;

“Commencement Date” means 00:01 on [date when activity will commence] or such other date as agreed in writing by the parties;

“Employee Information” means the information set out in Part D of this Schedule in relation to each Transferring Employee

“Existing Provider” means [full name of current recipient of the grant being offered]
“Pre-Commencement Staff Information” shall mean the information EEDA  obtained from the Existing Provider and provided to the Beneficiary prior to the date of this Agreement relating to those employees employed by the Existing Providers who are wholly or mainly assigned to the activities that will transfer to the Beneficiary under this Agreement and which is set out in Part E of this Employment Schedule;
“Sub-Contractors” means those persons which whom the Beneficiary enters into a Sub-Contract or its or their servants or agents, and any third party with whom that third party enters into a sub-contract or its servants or agents;

“Successor” means any person, company, firm or other entity who provides the […] project activities of the same or a similar nature to them (in whole or in part) in immediate or proximate succession to the Beneficiary or any Sub-Contractor upon the expiry or termination of this Agreement and, where such activities are performed by EEDA, shall mean EEDA;

“Transfer Regulations” means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (“TUPE”) and the Acquired Rights Directive 77/187;
“Transferring Employees” means the employees who are transferring from the Existing Providers to the Beneficiary on the Commencement Date who are wholly or mainly assigned to or whose principal purpose is the provision of the […] project identity is confirmed by the Existing Provider;
Part A – Commencement Of Contract

1 Application and effect of the Transfer Regulations

1.1 The parties agree that the Transfer Regulations and Code apply such that the commencement of the […] project under this Agreement shall give rise to a relevant transfer as defined under the Transfer Regulations.  Accordingly the contracts of employment of the Transferring Employees will transfer on the Commencement Date to the Beneficiary pursuant to the Transfer Regulations and the Code.

1.2 Prior to the Commencement of this Agreement EEDA has provided to the Beneficiary the Pre-Commencement Staff Information.

1.3 EEDA shall use its reasonable endeavours to procure that the Existing Provider provides to the Beneficiary a list identifying each of the Transferring Employees prior to the Commencement Date. 

1.4 The Beneficiary agrees that subject to the right of any employee identified as a Transferring Employee to object to being transferred to the Beneficiary, the Beneficiary undertakes to accept into employment with the Beneficiary the Transferring Employees on the Commencement Date upon the same terms and conditions of employment (save in so far as such terms relate to any occupational pension scheme) and continuity of service as with the Existing Providers.

2 Information and consultation prior to the Commencement Date

2.1 The provisions in this paragraph 2 of Part A of this Employment Schedule set out the Beneficiary’s obligations in respect of matters relating to the Transferring Employees which apply prior to the Commencement Date.  

2.2 The Beneficiary will:

2.2.1 At least 5 (five) Business Days after issue of a notice in writing to it, whether from EEDA or any Existing Provider, give such information and details on the measures (within the meaning of the Transfer Regulations and including but not limited to details of pension provision) the Beneficiary  is intending to take in relation to the Transferring Employees to EEDA and/or the relevant Existing Provider as each may reasonably request and shall indemnify and hold harmless EEDA and any Existing Provider against any Liabilities arising from any breach of this obligation;
2.2.2 provide such assistance (to include attendance at any meetings with Transferring Employees, trade unions and employee representatives) and information to EEDA and any Existing Provider as EEDA and the relevant Existing Provider may reasonably request to facilitate a smooth and efficient handover of the Transferring Employees to the Beneficiary;

2.2.3 take any other reasonable steps necessary to comply with the obligations to inform and consult with any employees affected by the relevant transfer on the Commencement Date and/or their elected representatives in accordance with regulation 13(4) of the Transfer Regulations and its duties under the Code.

2.3 EEDA shall use its reasonable endeavours to procure that information relating to the Transferring Employees is disclosed by the Existing Providers pursuant to any rights contained under the Previous Contracts.  EEDA gives no representations or warranties nor accepts any liability whatsoever in relation to the accuracy of the information disclosed to the Beneficiary pursuant to this paragraph 2.3 of Part A of this Schedule (whether directly or through any third party).

3 Post Transfer Redundancies 

3.1 EEDA acknowledges that the Beneficiary  may make some of the Transferring Employees redundant for a reason connected with the transfer that is an economic, technical or organisational reason entailing changes in the workforce following the Commencement Date.  The Beneficiary warrants and undertakes that in the event that any such redundancies are proposed it shall (and will procure any Sub-Contractor shall) use its (or their) best endeavours to effect any such dismissals lawfully and to comply with all relevant employment statutes, regulations and codes of practice and to minimise the costs it incurs in doing so far as it is practical.  

3.2 Subject to the Beneficiary complying with paragraph 3.1 above, in respect of each Transferring Employee whom the beneficiary (or any Sub-Contractor) serves notice terminating their employment in the circumstances set out in paragraph 3.1 above at any time during the twelve week period beginning on the Commencement Date, EEDA shall grant the Beneficiary a sum equivalent to the following;

3.2.1 any statutory and contractual redundancy payment;

3.2.2 any notice pay; and

3.2.3 any salary in respect of the first thirty days of any period of redundancy consultation. 

EEDA will provide such grant as part of the Grant (being part of the maximum funding for the first year of the tem in accordance with the offer letter to which this Schedule is attached)  

Information and consultation after Commencement 

4.1 The Beneficiary shall, within 15 days of EEDA’s request (which may be requested by EEDA no more than once every three months) supply to EEDA in relation to all the individuals engaged to work on […] project or in connection with the Operations (the “Employees”):

· a full list of staff positions, organisation chart and management lines of responsibility;

· the total annual salary cost in aggregate for all the Employees ; 

· identify the number of Employees to which particular length of notice period applies together with total cost of paying notice based on current remuneration;

· the cost of employer contributions to pension schemes for the Employees;

· the total hire/lease cost per annum and estimated aggregate termination costs relating to company cars provided to the Employees;.

· in relation to private healthcare / insurance provided to the Employees the names of the healthcare providers and the aggregate cost of this healthcare provision;

· predicted maximum bonus cost and the scheme arrangements for the performance related pay scheme relating to the Employees.

· the total cost per annum in respect of providing permanent health insurance & death in service benefits for the Employees;

· the predicted total statutory redundancy costs relating to the Employees at defined dates (s)
Part B – Employment Provisions where the […] project will continue following the Termination or Expiry of the Agreement

4 Subsequent transfer of the services
1.1 The parties agree that where a Successor provides the […] project or activities of the same or similar nature in immediate or proximate succession to the Beneficiary (in whole or part) on expiry, partial termination or termination of this Agreement (howsoever arising), the Transfer Regulations will apply.   
1.2 In addition to its obligations under regulation 11 of the Transfer Regulations to provide Employee Liability Information and under Part A paragraph 4.1 of this Employment Schedule, the Beneficiary shall, upon the earlier of (i) 31 December 2010 and (ii) within 30 days of notice being served by EEDA to terminate this Agreement, provide EEDA with the Employee Information.
During the period of 6 months preceding the expiry, partial termination or termination of this Agreement, or at any time after EEDA or the Beneficiary has given notice to terminate this Agreement for whatever reason (whether in whole or in part), or if no notice is given immediately upon termination (whether in whole or in part), the Beneficiary shall not and shall procure any Sub-Contract shall not without the prior written consent of EEDA (which shall not be unreasonably withheld):-

make, propose or permit any material changes to the terms and conditions of employment or other arrangements of any of the Beneficiary’s Personnel; or

increase or seek to increase the emoluments (excluding increases in  relation to cost of living increases awarded in the ordinary course of business) payable to any of the Beneficiary’s Personnel;

replace or redeploy any of the Beneficiary’s Personnel, or deploy any person other than those already providing the […] project to perform the […] project or materially increase or decrease the number of Beneficiary’s Personnel, or terminate or give notice to terminate the employment or arrangements of any such person;

· increase or decrease the proportion of working time spent on the […] project by any Beneficiary’s Personnel or by any other employee of the Beneficiary or otherwise materially reorganise working conditions or arrangements; and 
· introduce any new contractual or customary practice concerning the making of any lump sum payment on the termination of employment of any of the Beneficiary’s  Personnel.
1.3 The provisions of paragraph 1.2 of Part B of this Schedule shall not restrict the Beneficiary taking action prohibited under that paragraph in circumstances where the Beneficiary are required to take such action to comply with any applicable legislation or  any collective agreement.

1.4 The Beneficiary shall indemnify and keep EEDA indemnified (for its benefit and that of the Successor) from and against any Liabilities connected with or arising from or relating to the provision of information or any obligation under the terms of Part D of this Schedule.

Part C - Mutual Assistance in Connection with Claims

5 Claims Threatened against EEDA 
5.1 The parties agree that the following provisions shall apply in the event of any claim being made or threatened against EEDA which involves or gives rise to or is likely to involve or give rise to an obligation or liability which the Beneficiary is required to discharge or in respect of which or any part of which the Beneficiary is required to reimburse or otherwise make any payment to or indemnify the EEDA under this Schedule:
· EEDA shall notify the Beneficiary in writing immediately upon receipt by it of a claim;
· EEDA shall allow the Beneficiary and its professional advisers to investigate the matter or circumstances alleged to give rise to such claim and whether and to what extent any amount is payable in respect of such claim and for such purpose EEDA shall give all such information and assistance including access to premises and personnel and the right to examine and copy or photograph any assets, accounts, documents and records as the Beneficiary or its professional advisers may reasonably request.  The Beneficiary agrees to keep all such information confidential and only to use it for the purposes of this paragraph;
· no admission of liability shall be made by or on behalf of EEDA and the claim shall not be compromised, disposed of or settled without the prior written consent of the Beneficiary; and
· at its own cost the Beneficiary shall have the right to control, conduct or settle any such claim but shall consult fully with EEDA as to the question of resisting, appealing, compromising or contesting it.  If the parties cannot after consultation agree a course of action with regard to any such claim it shall be referred to a barrister of not less than 10 years standing agreed on by the parties (or in default of agreement appointed at the application of either party by the President of the Law Society for the time being) for his or her advice on a course of action, the cost of such advice to be borne equally by the parties.
2 Claims made or threatened against the Beneficiary 
2.1 The provisions of paragraph 1 of Part C of this Schedule  shall apply mutatis mutandis in respect of any claim which is made or threatened against the Beneficiary which involves or gives rise to or is likely to involve or give rise to an obligation or liability which EEDA is required to discharge or in respect of which or any part of which EEDA is required to reimburse or otherwise made any payment to or indemnify the Beneficiary under this Schedule and for such purposes all references in paragraph 1.1 of Part C of this Schedule to the Beneficiary shall be construed as references to EEDA and vice versa.
Part D - Information to be disclosed by Beneficiary relating to Employees

1 Personal details

1.1 Name;

1.2 Date of birth;

1.3 Home address;

1.4 Job title and Full Job Description (written job descriptions to be provided if in existence); and 

1.5 Work location.

2 Remuneration and personnel issues

2.1 Date continuous employment; 

2.2 Annual salary and rates of pay band/grade; 

2.3 Shifts, unsociable hours or other premium rates of pay; 

2.4 Hours of work; 

2.5 Overtime history for preceding 12 month period; 

2.6 Allowances and bonuses for preceding 12 month period; 

2.7 Outstanding loan/advances on salary or debts; 

2.8 Ethnic origin/background; 

2.9 Sickness absence/disciplinary records for immediately preceding two year period; and 

2.10 Any performance assessment or appraisal details. 
3 Pensions

3.1 Details of scheme, and individual/employers contributions; and 

3.2 Confirmation that employer contributions have been paid in full. 
4 Leave

4.1 Annual holiday entitlement and accrued holiday entitlement; 

4.2 Those currently on maternity leave or other long term leave of absence; and 

4.3 Those currently absent from work or who have been absent for more than 20 days over the previous 3 years. 
5 Other information

5.1 Existing training or sponsorship commitments; 

5.2 Details of any known active disciplinary/capability or grievance proceedings; and 
5.3 Details of any known existing or potential claims made by the employee against the Beneficiary (or Sub-Contractor as the case may be).
Part E – Pre- Commencement Staff Information
27 jurisdiction

This Funding Agreement shall be governed by and construed in accordance with the law of England and each party submits to the exclusive jurisdiction of the English Courts.
28 miscellaneous

28.1 Nothing in this Funding Agreement shall constitute a partnership or joint venture between the parties to this Funding Agreement or constitute the Grant Recipient as the agent of the Agency for any purpose whatsoever.

28.2 A certificate by the Agency as to any sum payable under this Funding Agreement by the Grant Recipient shall be conclusive save in the case of manifest error.

28.3 This Funding Agreement may only be varied or amended by the written agreement of the authorised representatives of the Agency and the Grant Recipient.

28.4 If at any time any of the provisions of this Funding Agreement become illegal, invalid or unenforceable in any respect under any law or regulation of any jurisdiction, neither the legality validity nor enforceability of the remaining provisions of this Funding Agreement shall be in any way affected or impaired as a result.

28.5 No failure or delay on the part of the Agency in exercising any right or power and no course of dealing between the parties to this Funding Agreement shall operate as a waiver nor shall any single or partial exercise of any right power or remedy of the Agency prevent any other or further or other exercise of it or the exercise of any other right power or remedy of the Agency.  The rights and remedies available to the Agency under this Funding Agreement are cumulative and are in addition to and not in substitution for any other rights or remedies which the Agency would otherwise have, however arising.

28.6 Nothing contained in or done under this Funding Agreement and no consents given by the Agency shall prejudice the Agency’s rights, powers or duties and/or obligations in the exercise of its functions or under any statutes, bye-laws, instruments orders or regulations.

28.7 Nothing in this Funding Agreement nor any other document shall impose any obligation or liability on the Agency with respect to any actions of or obligations or liabilities assumed or incurred by the Grant Recipient or its agents, contractors or employees whether under contract, statute or otherwise.

28.8 Any approval by the Agency or any person on behalf of the Agency pursuant to this Funding Agreement of any matter submitted by the Grant Recipient for approval shall not be deemed to be an Acknowledgment by the Agency of the correctness or suitability of the contents of the subject of the approval or consent.

28.9 The fact that the Agency or its representatives have supplied or received any documents or information or attended any meeting shall not in itself imply approval of any matters raised in any such document, information or meeting or relieve the Grant Recipient of any obligation or liability in respect of the Project Activities or otherwise.

28.10 Nothing in this Funding Agreement shall affect the coming into or continuance in force of any provision of this Funding Agreement which is expressly or by implication to come into force or continue in force upon termination or expiry of this agreement.

28.11 This Funding Agreement contains all the terms which the Agency has agreed in relation to the subject matter of this agreement and supersedes any prior written or oral agreements representations or understandings between the Agency and the Grant Recipient.  
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